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Guardianship and
Conservatorship 101

This article provides a primer on the subject of guardianship
and conservatorship under Georgia law, including what
happens before and after a guardian and/or conservator

is appointed.
BY KRISTIN POLAND

Recent pop culture events have
shined a not-so-flattering light on
the subject of guardianships and
conservatorships of adults. The
film “I Care a Lot” premiered on
Netflix at a time when, due to the
COVID-19 pandemic, many of us
spent our days at home consum-
ing huge amounts of streaming
service content. It tells the story of
an unscrupulous woman who used
guardianship proceedings as a way
to accumulate the assets of those
over whom she was given author-
ity. The #FreeBritney movement
put the real-world example of Brit-
ney Spears’ conservatorship in the
forefront of the news cycle.

For those who practice in this
field, we know that the Thanks-
giving and Christmas holidays of-
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ten bring about a large increase in
the number of guardianship and/
or conservatorship cases filed with
the courts. Holiday stress can lead
to mental health issues that need to
be addressed. Adult children who
visit with aging parents for the
holidays often realize that mom
and dad can no longer care for
themselves adequately. We often
see adult children find out when
they arrive for a holiday visit that
utility bills have gone unpaid and
their parents’ electricity or water
services have been shut off. It is not
uncommon to return for a visit to
discover that someone in whom a
vulnerable adult has placed trust
is perpetrating financial or physi-
cal abuse upon that adult. In one
particularly memorable case, the




adult children found upon their arrival
that their father had died in the home, and
their mother’s dementia had progressed
to the point that she did not realize what
had happened. These cases demonstrate
that cognitive issues that may be masked
from a distance are far more obvious
when visiting in person.

But how much do people who do not
regularly work in the probate courts un-
derstand about guardianships and conser-
vatorships? This article provides a primer
on the subject under Georgia law.

Guardianship and
Conservatorship in General
Under Georgia law, a guardian is ap-
pointed to oversee the health and safety
of another; a conservator is appointed to
oversee the management of the property
of another. This concept has its roots in
the English common law doctrine of pa-
rens patriae, where the king was ultimate-
ly responsible for caring for those among
his subjects who were unable to care for
themselves. This concept was codified as
early as 1324 in the statute De Praeroga-
tiva.' In Georgia, early law provided that
courts could “appoint guardians for the
following persons, viz.: Idiots, lunatics,
and insane persons, and deaf and dumb
persons when incapable of managing
their estates, habitual drunkards, and per-
sons imbecile from old age or other cause,
and incapable of managing their estates.”
Under Georgia’s 1933 Code, “persons
who are mentally ill, mentally retarded or
mentally incompetent to the extent they
are incapable of managing their estates”
were subject to the appointment of a
guardian.® In these earlier versions of the
law, the term “guardian” was used to de-
scribe a person who would oversee both
the person and the property of another.
Under current Georgia law, “the court
may appoint a guardian for an adult only
if the court finds the adult lacks sufficient
capacity to make or communicate sig-
nificant responsible decisions concerning
his or her health or safety.” Similarly,
“the court may appoint a conservator for

an adult only if the court finds the adult
lacks sufficient capacity to make or com-
municate significant responsible decisions
concerning the management of his or her
property.” Guardianship and conserva-
torship may be sought together where
appropriate, or a petition may be brought
for one or the other alone. Where guard-
ianship and conservatorship are both
sought, it is not necessary to seek the ap-
pointment of the same individual to fill
both roles.

The granting of a guardianship and/
or conservatorship has a far-reaching
impact on the lives of the individuals
involved, most especially the adult over
whom a guardianship and/or conserva-
torship is granted, referred to as a ward.
Under a plenary guardianship, the ward
has important rights removed, includ-
ing the power to contract marriage; to
make, modify or terminate other con-
tracts; to consent to medical treatment;
to establish a residence or dwelling place;
to change his or her domicile; to revoke
a revocable trust established by the ward
at an earlier date; and to bring or defend
any action at law or equity, except as
related to the guardianship.® A plenary
conservatorship removes from the ward
the power to make, modify or terminate
contracts (except the power to contract
marriage); to buy, sell or otherwise dis-
pose of or encumber property; to enter
into or conduct other business or com-
mercial transactions; to revoke a revo-
cable trust established by the ward at an
earlier date; and to bring or defend any
action at law or equity, except as related
to the conservatorship.” Because the re-
sult of a successful petition for guard-
ianship and/or conservatorship means
the removal of important civil and le-
gal rights from an adult, such actions
should always be viewed as adversarial to
that adult.

Jurisdiction and Venue

In guardianship and conservatorship cas-
es, subject matter jurisdiction lies in the
probate court, which has “original, exclu-

sive, and general jurisdiction of ... the ap-
pointment and removal of ... guardians of
incapacitated adults, and conservators of
incapacitated adults and persons who are
incompetent because of mental illness or
intellectual disability.”

Jurisdiction is governed by the Uni-
form Adult Guardianship and Con-
servatorship Proceedings Jurisdiction
Act (UAGCPJA), codified at O.C.G.A.
§§ 29-11-1 et seq. UAGCPJA “provides
the exclusive jurisdictional basis for a
court of this state to appoint a guardian
or issue a conservatorship order for an
adult.” Further,

Article 2 of the UAGCPJA cre-
ates a three-tiered approach to ju-
risdictional issues between states,
and under that approach, ‘the
state court that may have jurisdic-
tion would be, in order of priority:
1) the court in the respondent’s
home state; 2) the court of a state
with which the respondent has a
significant connection; or 3) a third
state that is neither the home state
nor a significant-connection state.’
These tiers are established in four
paragraphs of 0.C.G.A. § 29-11-12,
which specify several circumstances
under which “[a] court of this state
has jurisdiction to appoint a guard-
ian or issue a conservatorship order
for a respondent.'

Importantly, under UAGCPJA, in
cases where “unjustifiable conduct” led
to jurisdiction over the proposed ward,
the court may decline to exercise its ju-
risdiction, exercise jurisdiction for the
limited purpose of ensuring the protec-
tion of the proposed ward or continue to
exercise jurisdiction after considering the
acquiescence of those entitled to notice
of the proceedings, the appropriateness
of the forum and the existence of another
state with jurisdiction over the proposed
ward."! UAGCPJA does not define “un-
justifiable conduct.”* Presumably, a clas-
sic case of “granny snatching,” whereby an
adult with diminished capacity is removed
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from her usual place of abode and exist-
ing support system for nefarious purposes
(usually involving financial exploitation)
would qualify."”* However, it would ap-
pear likely that the courts may be asked to
explore the boundaries of the definition
of “unjustifiable conduct” in the future.

Once jurisdiction over the proposed
ward is established in Georgia under
UAGCEPJA, proper venue for an action
for guardianship or conservatorship lies
in the county in which the proposed ward
is domiciled or is found, but, where it ap-
pears that a proposed ward was removed
to a county solely for purposes of forum
shopping, a county in which the proposed
ward is found shall not have the author-
ity to hear a petition for guardianship or
conservatorship." While those statutes
specifically state that the court in those
circumstances “shall not take jurisdiction”
(emphasis added), the Court of Appeals
has clarified that “0.C.G.A. §§ 29-4-10 (a)
and 29-5-10 (a) pertain to the question of
venue, not jurisdiction.””

Procedures for Appointment

A petition for appointment of a guardian
and/or conservator may be filed by any
interested person, including the proposed
ward.' An “interested person is broadly
defined in Title 29 as “any person who has
an interest in the welfare of a ... ward, or
proposed ward, or in the management of
that individual’s assets, and may include a
governmental agency paying or planning

While a petition for appointment of a
guardian and/or conservator can be brought
by any interested person, one interested
person cannot do so alone.

18

GEORGIA BAR JOURNAL

to pay benefits to that individual."” The
statute does not further define “an inter-
est,” leading to a rather circular definition
of an interested person. It would seem
safe to assume that immediate family
members are interested. So, too, would be
a social worker assigned to a case through
Adult Protective Services. However,
where the line might be drawn by the
courts is unclear as to whether a person
is too remotely connected to a proposed
ward to bring a petition under Title 29.

Although a petition for appointment
of a guardian and/or conservator can be
brought by any interested person, one
interested person cannot do so alone.
Any such petition must be “sworn to by
two or more petitioners” or, if there is
only one petitioner, the petition shall be
supported by an affidavit of a physician
licensed to practice in the state of Geor-
gia, a psychologist licensed to practice in
the state of Georgia or a licensed clinical
social worker or, “if the proposed ward
is a patient in any federal medical facility
in which such a physician, psychologist,
or licensed clinical social worker is not
available, a physician, psychologist, or li-
censed clinical social worker authorized
to practice in that facility.”"* To ensure
that such an affidavit is based on the cur-
rent capacity and condition of the pro-
posed ward, the affidavit must be based
on the personal knowledge of the affiant
and must be based on an examination that
occurred within 15 days prior to the filing
of the petition."

Once a petition is filed, the court must
make a determination as to whether the
petition raises probable cause to believe
that the ward is in need of a guardian
and/or conservator.”® Therefore, a peti-
tion must include sufficient facts as to the
alleged incapacity of the proposed ward
to allow the court to make such a deter-
mination. In practice, petitioners should
avoid conclusory statements along the
lines of “the proposed ward lacks capac-
ity" and instead give enough underly-
ing facts to allow the court to reach that
conclusion. Petitioners should include
whether the proposed ward has any diag-



noses and examples where the proposed
ward needs assistance with normal activi-
ties of daily living.

A petition that does not satisfy the
requirement of raising probable cause
must be dismissed by the court prior to
any further proceedings.”’ On the other
hand, if probable cause is found, the court
sets in motion a series of actions designed
to ensure that the proposed ward receives
due process for the protection of his or
her rights during the proceedings. The
proposed ward must be personally served
with notice of the petition, which must
inform the proposed ward of their right
to attend any hearing and that, if the peti-
tion is successful, the proposed ward may
lose important civil and legal rights. The
proposed ward must also be advised that
he or she can retain independent counsel.
If no such counsel is retained, the court

must appoint counsel for the proposed
ward.?? In any case, the proposed ward
should be represented by an attorney
throughout the proceedings. The court
must also schedule an evaluation of the
proposed ward to be conducted by a phy-
sician licensed in Georgia, a psychologist
licensed in Georgia or a licensed clinical
social worker, who shall be appointed for
such purpose by the court, and must no-
tify the proposed ward of the time and
place of such evaluation, again by person-
al service. The proposed ward must at-
tend such an evaluation, but may remain
silent and may have counsel present at
the evaluation.?

In addition to personal service of no-
tice of proceedings for guardianship and/
or conservatorship upon the proposed
ward, notice must also be served upon
other interested individuals (who are not
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also a petitioner). These individuals re-
quiring notice include the spouse of the
proposed ward and all children of the
proposed ward, or, if there are no such
persons, at least two adults who are, in
order of priority, descendants of the pro-
posed ward, parents and siblings of the
proposed ward and friends of the pro-
posed ward, as well as anyone nominated
to serve as guardian and/or conservator
by the proposed ward or the spouse, adult
child or parent of the proposed ward.”
Importantly, the statutes enumerat-
ing the individuals entitled to notice only
require such notice to those individuals
“whose whereabouts are known.” Al-
though a court can, and likely should, re-
quire a showing of diligence on the part
of a petitioner to locate such individuals, a
failure to notify interested persons whose
addresses are unknown does not estab-
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lish a failure to comply with the statutory
notice requirements.”

Any of the parties or interested per-
sons to a proceeding for guardianship
and/or conservatorship may request that
the court appoint a guardian ad litem
to investigate and advise the court as to
the best interests of the proposed ward.
Alternatively, the court may appoint a
guardian ad litem on its own motion.”
Additionally, an interested person may
seek to intervene in the proceedings pur-
suant to O.C.G.A. § 9-11-24; however,
the right to intervene is not absolute
and a motion to intervene must make a
satisfactory showing that intervention is
appropriate.” The denial of a motion to
intervene is appealable.?®

After the court-ordered evaluation of
the proposed ward has taken place and
a report of such evaluation is filed with
the court, the court must again review
the pleadings and the evaluation report
in totality to make a second determina-
tion as to whether probable cause still ex-
ists to believe the proposed ward needs
a guardian and/or conservator. If the
answer is no, the court must dismiss the
petition without further proceedings. If
probable cause continues to exist, a hear-
ing must be scheduled and notice of the
hearing must be served upon all parties
and interested persons. The hearing can-
not occur less than 10 days after notice
is mailed to all required recipients and
must be recorded for preservation of the
record in the event of appeal.”” Both the
petitioner and the proposed ward are
entitled to present evidence to the court,
and the normal rules of evidence apply to
such hearings. The petitioner bears the
burden of proving by clear and convinc-
ing evidence that a guardianship and/or
conservatorship is needed.* No adult can
be presumed to be in need of a guardian
and/or conservator. This holds true even
where another court or proceeding has
made a finding that an adult is criminally
insane, incompetent to stand trial or in
need of involuntary mental health treat-
ment under Title 37!

20 GEORGIA BAR JOURNAL

Any guardianship or conservatorship
ordered should allow for maximum self-
reliance and independence of the adult
ward, and only after a determination by
the court that less restrictive alternatives
to the guardianship and/or conservator-
ship are unavailable or inappropriate.”
Thus, even if an adult lacks sufficient
capacity as outlined in O.C.G.A. §§ 29-
4-1 and 29-5-1, the inquiry does not end
there. Instead, the court should also deter-
mine that alternatives such as health care
directives or powers of attorney, which
do not impact the rights of the adult in
question, cannot be used.

Protection of Rights of Ward
and Duties of Guardians and
Conservators

If a proposed ward is found to need a
guardian and/or conservator, he or she
may nominate an individual to serve in
such role(s).** The court should also con-
sider the order of preference of appoint-
ment enumerated in O.C.G.A. §§ 29-4-3
and 29-5-3.* In no case shall a guardian
or conservator be appointed for an adult
unless the court finds that such an ap-
pointment is in the best interests of that
adult, and “for good cause shown ... the
court may pass over a person having a
preference and appoint a person having a
lower preference or no preference.”

In its judicial inquiry, the court deter-
mines what powers normally removed in
a plenary guardianship and/or conserva-
torship should be retained by the ward.*
For example, the court may allow a ward
to retain the right to consent to medical
care while removing the right to contract
marriage, etc. Additionally, certain rights
of the ward are not impacted by the ap-
pointment of a guardian and/or conser-
vator, including the right to vote and the
right to make a will.*”

One point of potential friction be-
tween a guardian and a ward involves the
right to consent to medical treatment. A
guardian may “give any consents or ap-
provals that may be necessary for medi-

cal or other professional care, counsel,
treatment, or service for the ward.”™
However, the appointment of a guard-
ian does not actually remove from the
ward the right to refuse such treatment
that has received the consent or approval
of the guardian. In such cases, the ward’s
refusal of treatment prevails. This type
of impasse is seen most often in cases
involving mental health treatment of a
ward. In such cases, a guardian has no
recourse but to seek relief under Title
37, which addresses involuntary mental
health treatment for individuals in need
of such care.

All wards have the statutory right to
a guardian and/or conservator who will
act in their best interest and be reason-
ably accessible, to communicate freely and
privately with others (except where oth-
erwise ordered by a court of competent
jurisdiction, as in, for example, and order
for protection) and to enjoy the least re-
strictive form of assistance.”” Guardians
and conservators have the obligation to
“act at all times as a fiduciary in the ward's
best interest."

In order to ensure the protection of
the ward’s rights and the performance of
the guardian and/or conservator’s fidu-
ciary duties, all guardians and conserva-
tors are subject to court oversight. The
guardian must file reports within 60 days
after appointment and annually within
60 days after the date of anniversary of
the guardian’s appointment. Such reports
must address a description of the ward's
condition and needs, all addresses of the
ward and the living arrangements of the
ward, a description of any expenditure of
funds the guardian received on behalf of
the ward and whether any alteration in
the guardianship is recommended. In ad-
dition to such regular reporting require-
ments, the guardian must immediately
inform the court when the ward’s condi-
tion changes such that modification or
termination of the guardianship should be
considered, and also when the guardian
becomes aware of any conflict of interest
between the guardian and ward."!



Conservators similarly are required to
file reports within 60 days after appoint-
ment and annually within 60 days after
the date of anniversary of the conserva-
tor’s appointment. Such reports include
an inventory of the ward’s property and
a plan for administering such property.”
Beginning one year from the conserva-
tor’s appointment, the conservator also
must file a verified return containing a
statement of the receipts and expendi-
tures of the ward’s assets. Any interested
person may request that the court also
produce all original receipts, bank state-
ments, and other documents in support
of the return. Alternatively, the court may
require the production of such support-
ing documentation on its own motion.*
Conservators must also at all times main-
tain a bond at least equal to the value of
the ward’s estate, payable to the court for
the benefit of the ward, to protect against
any waste or mismanagement of the as-
sets of the ward by the conservator.*

Courts are required to carefully review
all required reports filed by guardians and
conservators. The review of such reports
represents a substantial amount of the
work of a probate court. Failure to make
the required reports to the court or infor-
mation contained in the required reports
or elsewhere that appears to show irregu-
larity will trigger additional proceedings
initiated by the court or other interested
persons. As discussed, guardians and
conservators have a fiduciary duty to
their ward. The motion of the ward, any
interested person or the court itself can
result in an inquiry into whether a ward
is unjustly denied a right or privilege.” A
breach of the fiduciary duty of a guardian
and/or conservator, or even a threat of
breach of fiduciary duty, can result in an
award of damages to the ward, the com-
pelling of performance, and/or redress of
a breach by payment of money.*t

Conclusion
Seeking a guardianship and/or conserva-
torship over another adult should always

be considered a very serious step that im-
pacts the legal rights and responsibilities
of everyone involved. There exist a num-
ber of safeguards for the rights of adults
for whom guardianship and/or conser-
vatorship are sought. Even where a peti-
tion is successful, the courts remain heav-
ily involved in overseeing that a ward is
protected from abuse and exploitation. @
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